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OVERVIEW OF ONTARIO’S REGULATORY AGENCIES 


Governing of a province the size of Ontario is a very complex task requiring thousands of 
people and hundreds of organizations. The power to pass laws rests with the Legislature, 
while the daily supervision and application of those laws is delegated to more than two 
dozen ministries, 85,000 civil servants and 580 agencies. 


Ontario is a highly regulated and sophisticated society. Much of the regulation is under the 
control of government agencies. The effect of agencies on the daily lives of Canadians is 
pervasive. Government agencies exist and influence sports, cultural activities, education, 
monitor municipal planning, the condition of the natural environment, utilities, business and 
industry to mention just a few. Specifically, there are about 1,500 federal agencies in Canada 
and 580 provincial agencies in Ontario. Ninety-one of these provincial agencies function as 
administrative or regulatory agencies. 


Administrative agencies have not existed long in their present form relative to the long- 
established courts and the government. In Ontario, the beginnings of administrative practice 
and procedure began around 1900. Yet, it was only after the Second World War that the 
creation of administrative agencies gained momentum with a major change in government 
policies. After the Second World War, governments throughout Canada began planning 
programs for the future rather than reacting to events. Much of the implementation of these 
new programs was then delegated to the newly-created administrative agencies. 


As a result, administrative agency law is relatively new in Ontario. Lacking the traditions of 
the more established courts and government systems, the practices and procedures of 
administrative agencies need some improvement and fine-tuning in order to ensure efficient 
and effective service delivery to the people of Ontario. Since 1980, 77 new government 
agencies have been created of which 15 could be classed as “regulatory”. However, only 5 
agencies out of 580 have actually been terminated and 10 merged with other agencies. 


In July of 1988, Management Board of Cabinet appointed Robert Macaulay, the former 
Chair of the Ontario Energy Board, to conduct an extensive review of all regulatory 
agencies, boards and commissions (ABCs) of the Government of Ontario. The primary 


objective was to review the administrative set up of regulatory agencies to ensure that they 
are functioning properly and serving the public effectively and efficiently. A number of 
issues relating to regulatory agencies were to be reviewed, including their role and mandate, 
linkages and accountability to the provincial government, financial status and procedures for 
the appointment, reappointment and removal of members. The essence of the exercise was 
to recommend changes to procedures and structures that would improve the performance of 
the agencies. Specific items to be addressed were a general framework to guide the 
operation of all regulatory (ABCs) and evaluation of each individual regulatory agency. 


INTRODIICTION 
WIN dG DIT BAUDIN 


The introduction to the report outlines the vast scope and variety of administrative agencies 
in the province. Administrative agencies are agencies that make decisions and are 
synonymous with regulatory agencies throughout the report. 


The strategic focus of the report is explained, given the two-fold mandate to provide a 
general framework to guide the operation of all administrative agencies and an evaluation of 
the 91 agencies on an individual basis. It was determined very early on in the review process 
that the need for a general framework to guide the operation of regulatory agencies 
outweighed the need for individual evaluation. In fact, without a framework to bring 
consistency to the process, the evaluation of individual agencies would be extremely difficult 
and would only perpetuate a situation that is already complex, inconsistent and in some 
respects badly out of date. Accordingly, the focus of the review centres on an examination of 
the overall problems of agencies as a whole - their status, purpose and operation in Ontario. 
The basic premise of the report is that the operation of administrative agencies is a subject 
that must be considered in broad terms, and that narrow issues cannot be weighed and dealt 
with in isolation. 


CHAPTER 2 
AGENCIES — A DEFINITION 


Agencies are difficult to define because they fall somewhere between courts which 
adjudicate and governments which legislate. However, agencies come far closer to being 
small governments than being courts; a fact that regrettably is not well understood, which in turn 


has led to much confusion and false expectations regarding their role. 


In essence, agencies are organizations created by the Legislature of Ontario to act either for it 
directly or for a Ministry of the Crown. They carry out functions that the Legislature itself could 
carry out if it had the time. However, the huge weight of government has forced the Legislature 
to stand back. In a general way, the Legislature has retained for itself the right to make laws, but 
has delegated their implementation to agencies and the civil service. In Ontario today, there are 
600 different public Acts totalling 11,000 pages of print, and 1,500 regulations occupying over 
25,000 pages of paper. 


The categorization of agencies is very complicated. The name of an agency often will not define 
what it does or how it operates. Some 16 nouns are used to describe agencies. Some agencies 
are called “Authorities”, “Councils” or ““Committees’. Some by accidents of history are called 
“‘Boards’’; others ““Commissions”’ or ““Tribunals’”. This confusion stems from the fact that the 
Legislature has created agencies on an ad hoc basis over time to carry out different functions for 
an assortment of reasons. Not one of the 580 agencies bears the name “Agency”’ 


Perceptions about agencies vary and most are incorrect. Often agencies are confused with “inferior 
courts”. Some see agencies as extensions of Ministries. Others see them as quite independent 
of Ministries and even the Government. To try to categorize agencies by function is complicated 
because agencies perform a unique triple function. They can adjudicate, legislate and administer 
separately or in combination. This makes categorization confusing for the courts and for the public. 
The advice is don’t try to categorize agencies by function. What is important to realize is that 
the Legislature could perform all the functions delegated to agencies, and much of the delegated 
work was intentionally withheld from the courts because of the Legislature’s preference for greater 
public access to agencies and their more informal procedures. 


Generally speaking, Ontario classifies its agencies into three categories. Advisory agencies 
give advice to the Government and others on an assortment of technical and social 
problems. Operating agencies operate or manage institutions in the province. The 91 
regulatory agencies are decision-making bodies. 


Management Board specifically defines a “Regulatory Agency” as one whose prime 
function is the control of public or private sector operations as authorized by legislation, the 
exercise of a license review function or an appeal function with respect to both government 
and third-party decisions. Some examples include the Agricultural Licensing & Registration 
Review Board, Criminal Injuries Compensation Board, Ontario Human Rights 
Commission, Ontario Labour Relations Board, Ontario Film Review Board and the 
Education Relations Commission. 


REASONS FOR CREATING AGENCIES 


The reasons for creating agencies are enlightening and serve to identify common ground 


among all agencies. 


¢ The immense workload of the Legislature requires some delegation of the decision- 
making to others and particularly agencies. 


e It is easier, quicker and less expensive to implement innovative government strategies 
through agencies than through the cumbersome process of legislation or amendment. 


¢ Many kinds of policy and decision-making needs are better delegated to specialists within 
agencies rather than the generalists within the civil service. 


e It is easier for the Legislature and far less risky to the government to place legal 
limitations on an agency than the civil service, where the government is the employer and 
therefore directly responsible. 


¢ With its immense size, the government can be more flexible working through a small 
number of agencies than through 85,000 civil servants. 


Agencies allow the government to operate with greater freedom from political pressure. 
Agencies permit a lower unit cost of response to recurring problems. 


Agencies offer an inexpensive alternative to the very high cost of gaining access to the 
courts in order to enforce rights that fall within the administrative area. 


Agencies relieve Ministers from sensitive political decisions by placing issues in a non- 
political setting. 


Agencies are an excellent arena in which to test administrative policy before being 
adopted or rejected by a Ministry. 


Agency decisions are more easily reviewed by the courts than ministerial decisions. 


An agency is a very manageable forum for public participation, which is one of the 
cornerstones of open government. 


Agencies are the only real forum where adjudicative, legislative, and administrative skills 
can be exercised by the same body. 


It is easier for government to overturn or deal otherwise with a wayward decision of an 
agency than it is to overturn a ministerial decision. 


Agencies are an inexpensive and experienced forum within which to search out solutions 
to report to Cabinet without Cabinet becoming immediately involved. 


.. 
F 
fi 
| 


TTA wD BP 

it /* ‘ nm Ee 4 

oon eee o k ; 
REAL £2 PUN 


IFFERENCES BETWEEN AGENCIES AND THE COURTS 


Agencies are often confused with courts even though there are fundamental differences 
between the two. This stems from the fact that there is no prototype for an agency, while 
courts are clearly defined and well understood. The differences between courts and agencies 
underscore that agencies often need a totally different set of procedures, standards and 


appreciations of the agency delivery system than those traditionally accorded to or by the 
courts. In fact, these differences help to define the very structures, authority and procedures 
that should be available to agencies if they are to fulfil their mandates. 


Agencies are accountable to the Legislature. Courts are politically independent and are 


not accountable. 


Agencies monitor, adjudicate, administrate and legislate often in the same matters before 
them at the same time. Courts only adjudicate. 


Agencies are building and implementing public policy and legislation. Courts are building 
the Common Law. 


Agencies create public policy with every decision. Courts have no duty to create public 
policy. 


Agencies deal prospectively. Courts deal retrospectively. 


Agencies monitor the decisions that they render. When courts make decisions, they can 
walk away from the consequences of the decision. 


Agencies are guided by the public interest. Courts are most often guided by individual 
rights. 


CHAPTER 4 
THE INFLUENCE OF DICEY AND McRUER 


This chapter traces the origins and development of administrative law generally and 
particularly in Ontario. The current status of agencies, their need for redefined authority and 
greater coordination cannot be understood unless placed in the context in which they 
evolved since 1900. At question is how to balance the interests of the individual with the 
requirements of society. 


The first 75 years of this century firmly anchored administrative law on the propositions of 
Dicey, the Rule of Law and the protection of individual rights in the belief that society as a 
whole was protected if individual rights were protected. Professor Dicey was a leading late 
19th/early 20th century British constitutional lawyer who stood for judicialization of the 
administrative process on the theory that judges create the only real and good law and what 
is good for the individual is good for society as a whole. While this may be an 
oversimplification of Dicey’s views, Dicey’s influence led the courts in the middle quarter of 
this century into a confrontational battle with legislatures. For Dicey, the only acceptable 
procedure was court procedure and the only acceptable values the “Rule of Law”’ as 
interpreted by the courts. Dicey also profoundly influenced Chief Justice McRuer in his 
Inquiry into Civil Rights in the province of Ontario in the mid-1960’s. Through McRuer, 
Dicey’s views became firmly embedded in the law of Ontario in the Statutory Powers 
Procedure Act. McRuer treated the operation of agencies as if they were “tribunals” and 
recommended minimum rules in the SPPA for the guidance of tribunals. McRuer failed to 
give any weight to the array of social, economic and welfare provisions enacted by 
legislatures. 


Fortunately, the last quarter of the century has seen the rethinking of Dicey, McRuer and the 
Rule of Law with the emerging concept that the public interest is not always protected 
merely because an individual has been protected. Many now believe that adjustments must 
be made to achieve a better balance between the individual and society. 


In the past 10 years, the courts have adopted a policy of “curial or judicial deference.” This 
means that the courts will not overturn an agency decision unless the decision is “patently 
unreasonable’. Agencies are deemed to be courts of competent jurisdiction in Ontario and 


within the Charter of Rights. However, there cannot be curial deference by the courts 
towards agency decisions dealing with issues of constitutionality. 


A major difficulty faced by the agencies repeatedly is where to move the fulcrum (the public 
interest) in order to balance the needs of society with the rights of the individual. Various 
government and agency policies and procedures are used to define, shape and protect what 
is perceived to be the public interest. The public interest, however, is dynamic, shifting over 
time between the individual and the group. In health, the public interest is now perceived as 
best protected by close monitoring and surveillance. This is a complete reversal of what was 
perceived to be the public interest some years ago, when health was a matter of private 
enterprise, charity and the Church. In transport, the public interest is now perceived to be 
best protected through deregulation and the open market while a few years ago, it was 
closely regulated and closed to competition. The picture that emerges is one of continuous 


change in what constitutes the public interest. 


For this day and age, administrative practice and the legislation upon which it is constructed 
assert on occasion that there be a recognition that the amalgam of the public rights of 
society may take precedence over the rights of the individual. 


This view of administrative law as the process of balancing group and private interest forms 
the basis for the recommended structural changes to the agency system in this report. 
Changes to the Statutory Powers Procedure Act should give agencies redefined powers and 
procedures to increase “fairness”. These powers and procedures will protect individual 
rights better and enable agencies to strike an appropriate balance between competing 
interests. It is further recommended that the policy of judicial deference be extended in 
statutory form as a principle of interpretation for the courts so that the courts will not 
interfere under the guise of an excess of jurisdiction. Unless the principles underlying the 
proposed changes are understood by the courts, some courts may reject, ignore or 
misinterpret the powers and procedures by applying the traditional values and assumptions 
of the court system. Finally, the ability to change must be institutionalized. Agencies need 
coordinated services to help them respond quickly to developing trends. The creation of a 
coordinating body, a Council for Administrative Agencies, will help considerably to 
facilitate a system-wide response to changes. 


CHAPTER 5 
AREAS OF CONCERN FOR AGENCIES 


In this chapter, the major issues facing administrative agencies in the 1990’s are discussed in 
depth. These include lack of consensus, appropriate powers, comparative standards, 
appointments, independence, training, differences in mandating legislation and lack of 
coordination. The core problem is general confusion regarding what agencies are, what is 
expected of them and what standards should be applied to them. 


i) LACK OF CONSENSUS 


The lack of consensus about what agencies are and why they were originally created has led 
to disagreement about the goals needed for individual agencies. Agencies are created on an 
ad-hoc basis by the Legislature, and often the original purpose for the agency was not 
clearly recorded or has changed over time. 


The assessments of the need for and performance of agencies can vary significantly from 
ministry to ministry causing unevenness in treatment, performance and funding. Across 
government, some see agencies as independent, others view them as extensions of 
ministries. Agencies have been criticized by courts for failing to protect individual rights, 
and by the civil service for failing to support their pursuit of the public interest. 


ii) NO CONSENSUS ON APPROPRIATE POWERS 


There is no consensus on what powers an agency should possess or how these powers 
should be exercised. From 1950 to 1975, there was an unproductive and disruptive period of 
confrontation between the courts and the Legislatures as the courts sought to interfere in 
agency decisions. 


Subject to the Charter of Rights and the Constitution, the courts do not have the authority to 
tell Legislatures what powers or procedures they can grant to agencies. On occasion, the 
Legislature was forced to evoke a “no certiorari” clause, declaring that it did not want the 
courts interfering in the decision-making process. 


In the mid-1970’s, the courts moved away from confrontation to adopt a policy known as 
“curial deference’ when it comes to the substance of administrative agencies. Yet much 
evidence indicates that judges still have a very limited understanding of the fundamental 
purpose and goals of agencies and particularly the real need for different methods and 
procedures that are “‘agency-oriented” not “court-oriented”. The courts’ duty is not to make 
policy or laws, but to ensure that Parliament and the Legislature act within existing laws. 


iii) DEVELOPMENT OF COMPARATIVE STANDARDS FOR AGENCIES 


Since there is no consensus on the purpose of agencies and the powers they should possess, 
measurement standards for agency performance have never been developed. The objective 

should be to ensure that the public and the government are getting quality performance for 
the investment of $160 million of the taxpayer’s money each year. 


Governments over time have sought ways and means to measure and review performance of 
agencies - sunsetting provisions, Memoranda of Understanding and reviews of mandates 
when new legislation is being sought. But these measurement techniques have not been 
applied with any consistency. 


iv) AGENCY APPOINTMENTS 


The appointment process in Ontario is not seen to be open or understood by the public, and 
thus there is a continuing perception that inferior candidates are appointed to agencies. It is 
important to distinguish between the quality of appointees and the quality of the appointment 
procedure. The test of a good appointee is resident within the individual. The very best 


selection methods and procedures do not guarantee a quality appointee. 


The report recommends that the appointment process should be open so that the public feels 
assured that appointments are being made from the best candidates available. 


The report also recommends the establishment of a Council to assist government in opening 
up the process while retaining this essential lever of government. 


v) INDEPENDENCE OF AGENCIES 
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Agencies are not independent. Agencies have independence of decision-making, but are 
accountable to ministries and Ministers who are themselves accountable to the Legislature. 


Agencies face a difficult problem trying to define their relationship with government. How 
they resolve this question may also affect how they are treated by the courts. The courts’ 
policy of “curial deference” is based upon respect for an agency’s ability to exercise its own 
judgement and expertise. It would evaporate if an agency was seen as not deciding freely. 


vi) LACK OF TRAINING 


One of the most serious deficiencies is the lack of training for new members and training to 
update current members of agencies. Members are selected for their expertise in a particular 
area, not their familiarity with government. Hence training in agency procedures and the 
structure of government is necessary. Training that focuses on current trends within the 


expertise of the agency is also discussed. 
vil) DIFFERENCES IN MANDATING LEGISLATION 


There are far too many unnecessary variations in the legislation that describes and mandates 
the 91 agencies. Certain differences must exist in mandates because of the variety of duties 
assigned to agencies. However, unnecessary variations due to different draftsmen over time 
and lack of coordination should be eliminated. Much of the legislation should be 


streamlined to assist public access and participation in the system. 
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CHAPTER 6 
THE AGENCIES AND THE OMBUDSMAN 


Part of the mandate of this review of administrative agencies was to look at any agency that 
might significantly effect the performance of the regulatory agencies. The Office of the 
Ombudsman is such an agency. As one of the forums which can carry out redress for 
citizens, the Ombudsman has the power to investigate the decisions of administrative 
agencies and influence them to change their decisions. Yet statistics from the Ombudsman’s 


Office throw into question the need to include major decision-making agencies in the full 


ambit of his authority. In 1987/88, not one recommendation by the Ombudsman in response 
to complaints involved a decision-making agency. In the previous year, only two 
recommendations affected a decision-making agency. Hearing agencies in Ontario make 
over 20,000 decisions a year. If over the two year period involving 40,000 agency decisions, 
there were only two recommendations, both the government and the Legislature can have 
confidence in the competence of the 91 regulatory agencies. 


There is much tension today between the major decision-making agencies and the 
Ombudsman’s Office, partly because of the way in which Office inquiries have been made 
in the past and partly because of the way in which the Ombudsman approaches agencies. 
The major difficulty is that the Ombudsman is a generalist with no expertise in the subject 
matter under review, has never heard the evidence and often has heard only one side of the 
issue. The starting point is with the complainant and the complaint, the agency file, the 
record of the hearing and the decision that was rendered. The Ombudsman then seeks to 
have the agency explain its decision and discuss the rationale. Some attempts have even been 
made by the Ombudsman to secure the notes and notebooks of hearing members and draft 
decisions. Consideration has even been given to subpoena members to question them under 
oath. The potential for abuses of this process is immense. 


What is at issue is not just the Office of the Ombudsman, but also the integrity of the 
agency system. Investigations by the Ombudsman can risk the independence of judgement 
by decision-making agencies if conducted in a confrontational manner. Bringing any agency 
before the Standing Committee on the Ombudsman to justify a decision can seriously impair 
the function and structure of the entire system. The legality of the procedure is not at issue. 
But the necessity of the approach is questionable. The Standing Committee on the 
Ombudsman should develop both for itself and the Ombudsman certain rules of procedure 
to apply on occasions when agencies are brought before the Committee. Rules should also 
be developed to govern the manner of the Ombudsman’s investigations. The objective is to 
protect the integrity of the agency system while enabling the work to proceed as the 
Ombudsman carries out the Act. 


Further, the Ombudsman should limit his investigations to the record and the decision of 
agencies without calling for draft decisions, member’s minute books and cross-examining 


agency panel members on the content of rendered decisions. 


LD 


» PROCEDURES TO RESPOND TO THE OMBUDSMAN 


e All agencies (except those excluded by a schedule to the Statutory Powers Procedure Act) 
should be empowered to reconsider and vary a decision if there has been an error in law 
or if material evidence has been overlooked that would alter the decision. 


¢ The Ombudsman, deciding that an agency has erred in law or failed to consider material 
evidence, should request in writing that the agency review and reconsider its decision. 


e The agency should promptly respond with written reasons for changing or not changing 
its decision. 


¢ What the Ombudsman does if advised in writing that the agency will not review or alter 
its decision is up to the Ombudsman. The Legislature has every right to alter or reverse a 
decision of one of its agents. 


e If a hearing was a public hearing, the agency should not change its decision without 
holding a new public hearing in whole or in part. 


This chapter proposes a fairer and more practical method of financing the 91 regulatory 
agencies in Ontario. It costs about $160 million a year to operate these agencies paid by 
taxpayers out of the Consolidated Revenue Fund. The agencies recover $25 million through 
application and license fees and hearing costs. The deficit of $135 million can be reduced by 
allowing agencies to recover more of their operating expenses through various user fees. 


Some agencies have levied user, license and other fees for years. Historically, agencies 
which serve a special interest recover their operating costs from those who use the agency 
hearing process. Clearly in such areas as licensing and issuance of permits, functions which 
many agencies undertake, the beneficiary of the service should pay the cost. A classic 
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example of such an agency is the Liquor License Board of Ontario (LLBO) which could 
recover enough in application fees to offset its budget and even raise additional monies 
through license fees to make a much needed contribution to the cost of social services such 


as day-care and hospitals. 


There are also many agencies that hear matters pertaining to the financial interests of private 
investors, but they hold these hearings at public expense. Examples are the shopping centre 
battles fought before the Ontario Municipal Board (OMB) and the private enterprise waste 
disposal sites which will come before the Environmental Assessment Board (EAB). 
Although there is a public interest in these hearings, there is a very large private sector 
component which creates the hearing and the expense. Yet private enterprise makes no 


contribution toward the expense of these hearings. 


The reports recommends that some agencies be given discretionary authority to issue orders 
recovering hearing expenses according to published guidelines approved by Management 
Board, the Ministry and the agency involved. 


A true regulatory agency should recover its entire budget either by a Treasury tax or 
assessment against the regulated sector on a yearly basis or the agency should be directed to 
recover its full budget from participants at hearings. Fees of all agencies should be adjusted 
each year to allow for increased costs and to improve the quality or type of service. 


When a decision of an agency confers a benefit upon a person or private interest group, the 
individual or group should contribute all or a portion of the hearing expenses as determined 
by the agency. 


Inherent in this chapter is the goal to make agencies more productive and cost efficient. The 
basic premise is that the burden of the cost of agency operations should be borne by those 
who benefit to the extent of their benefit (except where the benefits are derived legislatively 
as a personal benefit or right). 
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CHAPTER 8 
NEEDED STRUCTURAL CHANGES 


A number of structural adjustments are needed to the agency system in order to improve its 
performance overall. These touch on the amalgamation or elimination of agencies, program 
evaluation, sunsetting, appointments, tenure, remuneration, training, a code of conduct and 
conflict of interest, the relationship between agencies and ministries, the authority of the 
chairperson and public access. The major obstacle to needed structural changes for agencies 
is the lack of consensus regarding their goals and reasons for initial creation. 


AMALGAMATION OR ELIMINATION OF AGENCIES 


There are 580 agencies in Ontario. Since 1980, agencies have been created at an average rate 
of 10 each year. Yet the elimination of agencies occurs an average of once every two years. 
Many factors have to be considered such as the value of the agency function, political 
ramifications, cost savings, public perception and potential deterioration in public service. 


Further to this review, the following recommendations should be considered. 


1. The government should consider combining gas regulation, telephone regulation, 
highway transport regulation and the present functions of the Ontario Energy Board 
relative to Ontario Hydro into one Ontario Public Utilities Commission. In many 
provinces and states in the USA, rate setting and industry monitoring are carried out by 
one Public Utilities Commission. 


2. The Government should consider establishing one Licensing and License Regulating 
Commission to combine many of the functions now spread across many agencies. 


3. The Private Vocational School Review Board should be disbanded as it has not convened 


for several years. 


4. The mandate of the Commercial Registration Appeal Tribunal (CRAT) should be 
amended. To have one administrative agency hear appeals from other administrative 
agencies on the facts is expensive, time consuming and invites unnecessary delay. 
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5. The Public Service Grievance Board and the Crown Employees Grievance Settlement 
Board should be combined because of the similarity of function. 


6. The College Relations Committee and the Education Relations Committee should be 


combined. 


7. Consideration should be given to reducing the number of environmental agencies. 
Ontario now has five agencies and one Hearing Officer. The recommendation is to allow 
the Ontario Municipal Board (OMB) to carry out the function of the Environmental 
Compensation Board and the Environmental Assessment Board (EAB) to carry out the 
function of the Environmental Appeal Board. The position of the Hearing Officer should 
be eliminated and the Niagara Escarpment Commission amalgamated with either the 
OMB or the EAB. 


PROGRAM EVALUATION 


Each regulatory agency and its performance under its Act should be subject to a mandatory 
periodic review. This review should be undertaken not less than once every four years. 


The program evaluation process would review the need for the program, whether it should 
continue in its present form or adopt a different framework for its service delivery and its 
cost effectiveness. The focus would be on the purpose of the program and its impact on 
society, not on the resources utilized to operate the agency which has been the traditional 
method of review. Evaluations should work to clearly-established objectives and agency- 
client feedback. 


AGENCY SUNSETTING 


Sunsetting is an exercise that sets a date by which an agency must meet certain review 
criteria or it will expire. Sunsetting is currently not meeting its desired goal of self- 
justification. Since 1980 when sunsetting began, only five agencies out of 580 have actually 
been terminated and 10 merged with other agencies. Yet 77 new agencies have been created, 
of which 15 could be classed as regulatory. 
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If government wants to control the urge to create more and more agencies, a structure in the 
form of a new Standing Committee on Administrative Agencies should be created to deal 
specifically with administrative agencies. The current committee, the Standing Committee 
on Procedural Affairs, Boards and Commissions has too wide a mandate with responsibility 
for all 580 agencies. 


Agencies should be required to file a Justification Document with the Ministry and 
Management Board on a revolving basis. The Ministry as well should prepare its own 
Justification Document for each of its agencies to ensure that review does occur. All these 
reviews should be coordinated with the work of the Provincial Auditor in order to instill 
public confidence that money is being well spent. 


APPOINTMENTS 


The report proposes that the public would have confidence if it saw the process as an open 
appointment procedure involving the advertisement of potential positions and the impartial 
collection of a list of interested applicants. 


At the present time, appointments are made upon the recommendation of the Cabinet 
Minister responsible for an agency. His recommendation is made to the Premier’s Office 
which then makes his recommendation to His Honour the Lieutenant Governor. The 
Lieutenant Governor then makes the appointment by an Order-in-Council. The most reliable 
appointment procedures should concentrate not on who wants to be appointed, but rather 
the needs of the agencies in serving the public interest. Most appointments and the needs of 
agencies must receive careful analysis before a decision is made because the needs of 
agencies are very precise and highly specialized dependent on the area of expertise required. 
Often experts are needed as opposed to generalists. 


A number of changes are recommended in the report to build public confidence in the 


appointment process. 


1. The system should become more open with the use of advertising to publicize potential 
positions. The advertising could be of a general nature and run from time to time. The 
objective would be to build an impartial list of qualified candidates which could become 
a reference list from which ministries select candidates. 
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In addition, once an appointment is made, there should be an automatic press 
announcement to both the Press Gallery and a notice filed in the Ontario Gazette 
announcing the appointment, the term and the appointee’s qualifications. 


2. A Council for Administrative Agencies, if created, could seek out potential candidates, 
interview and assess the candidates along with representatives of the Ministries and 
agencies involved. This would create an open inventory of available and interested 
candidates for the Ministry, the agency and the Premier’s Office to consider. 

3. Salary rates, conditions of payment and other benefits ought to be reviewed and 
standardized. At present, the treatment of appointees is not consistent or understandable. 

4. Categories of agencies should be developed that are based on the complexity of issues, 
the expertise required, and the length of time needed to learn the job. Based on these 
categories, terms of appointment could be developed that allow for longer terms, rollover 
to other agencies, reappointments, and rotating memberships. In this way, the public’s 


investment in the training of agency members can be maximized. 


Other issues addressed in the chapter include an in-depth description of training courses for 
members complete with course content. A Code of Conduct spelling out conflict of interest 
rules is alsa presented. It is recommended that Management Board direct each agency to 
create a “Conduct Committee” to assist its members and create a code of ethics. 


AGENCY RELATIONSHIP WITH MINISTRIES 

The relationship of a minister, a ministry and an agency must be clarified as it is elemental 
to the performance of the agency system. On the whole, agencies have broad mandates 
derived from an act of the Legislature, not a Minister or a Ministry. The fact that an agency 
may “report” to or be “accountable” to a Ministry does not mean that an agency derives its 
authority from the Ministry. Agencies could report directly to the Legislature, but usually 
CO MOC aang ae 


There has never been a clear definition of the relationship between agencies and ministries. 
In 1980, a Directive was issued by Management Board requiring in all cases a 
Memorandum of Understanding (MOUs). MOUs were designed to outline the relationship 
between the agencies and the ministries. In 1986, this Directive was altered so that MOUs 
are only required if the agency is not adhering explicitly to the criteria pertaining to its 
schedule. However, Memoranda of Understanding are even more important today in the 
everyday operations of all agencies. This report recommends strongly that Management 
Board issue a Directive requiring each Ministry to enter into a MOU with each agency 
under its direction within six months subject to the approval of Management Board. 


CHALLENGING DECISIONS 


The report deals with a number of ways to challenge agency decisions. Persons aggrieved by 
agencies can seek redress through a variety of agencies of the government such as the 
Ombudsman, the Freedom of Information Commissioner and the Human Rights 
Commissioner to name a few. However, agencies themselves can act to remedy errors by 
conducting reviews and rehearings if provided by statute. Yet not all agencies have the right 
to review or rehear. Since there is no right of appeal from most agency decisions, agencies 
need an expeditious and informal way to rectify errors they have made. Agencies also must 
be flexible and able to respond to change in the sector or activity they regulate. All agencies 
should have the statutory power to review and rehear. 


Some statutes allow Cabinet Petitions by a party to agency proceedings. This allows the 
Cabinet to substitute its decision for the agency decision. Some statutes allow appeal to a 
Minister, but there is no appeal on questions of fact as a right to the courts unless so stated 
by statute. Judicial review, however, is permitted which is limited to questions of law and in 
particular questions of jurisdiction. The question of law that arises most often is whether the 
agency has the legal authority (or jurisdiction) to do what it proposes or has purported to do. 
Legislatures have sought to restrict court intervention in agency matters by enacting 
“finality” or “‘privative’ clauses, but the courts have easily evaded Legislatures by reviewing 
decisions on the basis of questions of jurisdiction. The only effective way that the 
Legislature can ensure that agencies proceed as the Legislature wishes is to more closely set 
out procedures to be followed. Courts would be reluctant to overturn a procedure clearly 
authorized by the Legislature even where the procedure differs from traditional court 
procedure. The Legislature can give agencies wider powers to deal with matters where the 


agency is required to act simultaneously in a legislative, administrative or regulatory 
capacity. These steps will not stop judicial intervention, but would oblige the courts to limit 


their reviews to true matters of jurisdiction. 
THE ONTARIO COUNCIL FOR ADMINISTRATIVE AGENCIES 


A fundamental weakness of the agency delivery system in Ontario results from a lack of 
coordination regarding the performance and product of the 91 regulatory agencies. Chapter 
Eight concludes with a broad discussion of the desirability of creating a Council for 
Administrative Agencies, similar to that in the United States, England, Australia, New 
Zealand, and currently proposed for Quebec. It can be a cautious first step toward 
improving the capacity and cost effectiveness of the 91 agencies. It should operate with a 
minimum of power and a maximum of persuasion. The report sets out a draft of the 
legislation required to create the Council and a description of how the Council would 


operate. 


The Council would be formed by reconstituting the existing Statutory Powers Procedure 
Rules Committee under the Statutory Powers Procedure Act. The Council, appointed by an 
Order-in-Council would be broadly composed of men and women with substantial 
experience in administrative law and agency procedure and practice. The Chair would be 
full-time, but all other members would be part-time. The Council would report to the 
Cabinet Minister designated by the Lieutenant Governor. 


The primary function of the Council would be to coordinate and support the work of all 91 
agencies. This would include, over time, coordinating rules and procedures, advising on 
legislation, standardizing agency reviews, developing criteria for performance measurement, 
advising on means to reduce costs, delays, economies of scale, coordination of training, 
hearing rooms, staff, French language services, provision of training, etc. The Council 
could also coordinate public information and education about agencies in order to improve 


access. 


Other important duties deal with the appointment process. The Council could develop 
criteria for appointments, a procedure for reappointments, salary ranges, terms of 


appointment, advertise, and screen applicants for appointments. 


The Council would not have the power to impose its views on any agency or Ministry. 
Instead, the Council would consult with both agency chairs and Ministries to fulfil its 
coordinating role. 


The Council would not perform an appellate role. Nor would it be an additional layer of 
bureaucracy. In its initial stages, the Council would benefit from the experience of the 
Administrative Conference in the United States and the Council in England which have 
concentrated on projects with widespread support that are applicable to all agencies. 


CHAPTER 9 
INCREASED STATUTORY POWERS 


Having considered certain basic changes to the agency delivery system, this report outlines 
various powers that should be available to all 91 agencies through amendments to the 
Statutory Powers Procedure Act (SPPA). Inherent weaknesses in the SPPA necessitate these 
amendments. The SPPA, enacted in 1973 by the government as a “code” of procedures for 
agencies, was premised on the belief that society obtains its best protection from “‘judge- 
made” law which accentuates individual rights. Times have changed and the Act has 
become outmoded as it is now recognized that protecting the individual does not necessarily 
protect society. In fact, the unfettered rights of the individual may seriously put both society 
and the state at risk. What is equally true is that many court procedures are not suitable for 


modern day agency operations. 
THE STATUTORY POWERS PROCEDURE ACT HAS TWO MAJOR WEAKNESSES: 


1) It emphasizes judicialization of agency process and procedure and takes as a model 
judges and the courts. It assumes that procedures which have served the courts for well 


over 400 years will also serve agencies in 1990. 


ii) It makes questionable the pursuit of modern mass-adjudication procedures which are an 
essential characteristic of government today. Agencies must be given greater flexibility 
and broader scope to respond to and improve the service and delivery system delegated 
to them by the Legislature. 


Accordingly, a number of amendments to the SPPA have been proposed to formalize the 


recommendations of this report. The initial thought was to propose an Administrative 


Procedures Act similar to those at the federal level and in every state in the U.S. However, it 


was concluded that despite the inadequacies of the SPPA, it does provide a useful foundation 


upon which to build. 


(Before listing the proposed amendments, it is recommended that schedules be added to the 


SPPA to exclude some agencies from particular amendments as the government sees fit. 
These schedules then need only be amended by an Order-in-Council.) 


AMENDMENTS TO THE SPPA 


The proposed amendments deal specifically with the following areas. 


The SPPA should be interpreted liberally in order to achieve the broad social and 
economic purpose underlying it. The objective is to ensure that matters are disposed of 
inexpensively, expeditiously, fairly, and in the public interest. 


The courts should accept the decisions of agencies except where they are patently 
unreasonable. The courts should consider the purpose the agency serves, the social, 
economic and other policies administered by the agency, the legislative history of the 
mandating statute, and the effect on policies and programs of alternative interpretations of 
the agency’s mandating legislation. 


All agencies must create rules of procedure for hearings to be approved by the Ontario 
Council for Administrative Agencies and publish the rules to ensure even-handedness and 
predictability in the handling of matters. Agency hearings have about a 70% aspect in 
common which can be reduced to a model set of rules. The provisions for altering the 
rules must be flexible to allow changes suitable to the mandates of different agencies. 


The quorum for a hearing panel should be within a wide range determined by the Chair 
based on the capacity of the available members, the caseload and the nature of the issues 
to be discussed. Agencies should have the authority to sit a single hearing officer who 
reports and recommends to the agency, which in turn can effect the decision or amend it. 


ADD s 


Agencies in Ontario ought to be authorized to engage in modern methods of dispute 
resolution such as conciliation, mediation, settlement conferences, generic hearings, etc. 
All are best conducted by one person on behalf of the agency. 


The kinds of hearings that an agency can hold and the way in which they can be held 
should be broadened from oral (viva voce), to paper hearings and mixed oral-and-paper hearings. 


Agencies should have the power to hold “prehearing conferences’. They avoid delays that 
might arise later and help to handle an ever-increasing caseload with less cost per hearing 
and improved quality of performance. Prehearing conferences did not exist when the 
SPPA was designed so few agencies have attempted them, doubting whether any 
emanating decision would be legal. 


Agencies should have the authority to hold and confirm settlement conferences. This 
procedure can be used if there is common ground upon which the parties can agree. It 
can save hours of time and preparation. There is clearly no legal authority now. 
Judicialization elevates confrontation, which is why the SPPA pays no attention to the 
legal settlement of public or private disputes. 


Agencies should have the ability to use and confirm the results of mediation and 
conciliation. In mass adjudication agencies, this is essential, but the SPPA unintentionally 
precludes them. Very often in administrative matters, the best solution is worked out by 
the parties rather than imposed by an agency. What is needed today is a settlement or 
resolution process that does not rely on confrontation. 


All agencies should have clear authority to hold generic hearings in which policy issues 
or matters of general importance are argued by interested parties so that a policy can be 
established which will guide the agency in the future. 


Most, if not all, agencies should be able to “‘rule-make’’. “Rule-making”’ is a process 
whereby an agency announces to its regulated constituents that it intends to declare certain 
rules which will apply to them in the future. The agency then invites comments on the 
proposal. Rule-making is the custom in the U.S., not the exception. It reduces hearing time, 
saves public and private expense and places the public closer to the decision-making process. 
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Agencies should have the authority to consolidate hearings into one joint hearing where 
the same matters are to be heard before several agencies. A Joint Panel will bind the 


agencies involved. 


There may also be a need to consolidate several matters proceeding before one agency. 
This power should be made clear in legislation leaving as little as possible for the courts 


to “‘legislate”’. 


Reducing the costs and delay of administrative agencies is a priority. One procedure that 
facilitates this is “case management” where the agency takes an active role in the 
preparation of the case. The agency controls the timetable and requires parties to 
cooperate in concluding the matters in a timely and economic manner. Case management 
requires some express powers that agencies do not possess. 


All agencies should have the power to state a case on a matter of law to the courts in 
order to determine jurisdiction. Further, agencies mandated by legislation to state a case 
should not be forced to do so if the answer from the court will not be helpful at that stage. 


The ability and duty to deal with oaths while giving evidence is unevenly treated across 
agencies. The SPPA should be amended to empower agencies to swear or affirm 
witnesses and receive all evidence under oath. 


Panels of witnesses are necessary to justice and equity in cases of some complexity where 
no single expert can deal with the subject. However, since there are few court precedents, 
agencies have been nervous that their decisions will be upset upon judicial review, not 
because the procedure was wrong, but because it is not familiar to the courts. Clear 
authority must be set out in legislation of general application. 


Agencies can make decisions, but before many kinds of decisions can be enforced, they 
must be presented before a generalist judge with all the inherent delays. This is 
judicialization at its height. The recommended amendment to the SPPA would allow an 
order of an agency to be treated in like form to an order of a court and enforced 
accordingly. 


If one is not convinced about the judicial orientation of the SPPA, the sections dealing 
with “contempt” are persuasive. An agency is virtually powerless to deal with contempt 
committed in its presence. Effectively to find a party in contempt, an agency has to apply 
to a court, which could take months. In the meantime, since the contempt is no longer 
current, the courts can refuse to deal with the matter. Contempt in front of an agency 
should be handled by the agency itself; however, it must have the necessary powers to do so. 


Power should be granted to agencies to monitor and enforce undertakings to the 
Lieutenant Governor. They currently are not monitored. 


Several amendments to the SPPA deal with matters of costs. Costs are defined in detail as 
legal fees, expert fees, witness fees, fees for the preparation of evidence, travel, 
accommodation costs, and other costs incurred directly related to the proceedings. The 
amendments empower a selective group of agencies to award party and party costs based 
on regulated standards. 


Some agencies should have the authority to recover hearing expenses. Large commercial 
battles with no specific social value, but of immense financial value to private individuals, 
are fought before some agencies. In these cases, the hearing expenses should be recovered 
from some or all of the benefitting parties. 


Interim decisions are a common occurrence for many agencies. This power is usually 
handled in the mandating legislation, but is generally poorly defined. The SPPA needs to 
be amended to provide for interim decisions where appropriate and the power to change 


the interim order. 


No statute in the province of Ontario requires an agency to give reasons for a decision. It 
is essential for an agency to issue written decisions setting forth the reasoning behind the 
decision. Parties must have a right to know why and how a matter was decided. An 
amendment to the SPPA should require written decisions with reasons. 


The Common Law holds that “he who hears must decide”. Therefore, persons who did 


not hear the evidence should not be party to making the decision. This wrongly precludes 


consultation with staff or other agency members. Consultation allows agencies to avoid 


BS t 


errors, contradictory decisions, provides better written decisions and greater consistency. 
Agency members, by amendment to the SPPA, will be able to consult both staff and other 
agency members during the preparation and finalization of the decision and reasons. 


Many Ontario agencies do not have the right to review or rehear their own decisions. 
Without this power, issues may be caught up in complex court actions and wrong 
decisions unnecessarily perpetuated. Agencies should have the jurisdiction to review a 
decision and as a consequence rehear or reconsider a matter. 


The procedure to petition Cabinet further to an agency decision should be made more 
open. It is recommended that Cabinet on its own initiative should be able to review, vary 
or rescind a decision of an agency in matters of public importance. 


Some agency Acts provide for an appeal from the decision of an agency, some do not. It 
is recommended that all appeals to the courts be only with leave of the Divisional Court. 
It is illogical to allow an appeal from an agency which is composed of specialists to a 
single judge who is a generalist and permit it “de novo’ 


The Common Law is clear that the Cabinet cannot interfere with the decision-making of 
an agency unless the statute setting up the agency provides it. The Cabinet should have 


such power in certain circumstances as long as it follows an open procedure. 


An amendment to the Act should spell out that no agency member can be sued unless it is 
shown that the member acted in bad faith. 


Amendments to the SPPA should allow agencies, when their decisions are challenged in 
the courts, to attend and explain their jurisdiction, the foundations of their mandate and 
the ramifications of the alternatives to the decision reached by the agency. 


TO RIOT FIQUOWR 
CONCLUSION 


- 


The primary objective of this report was to review the operation of administrative agencies 


in order to recommend changes to procedures and structures that will improve agency 


performance and service to the public. The basic premise has been that the operation of 


administrative agencies is a subject that must be considered in broad terms first before 
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narrower issues like the evaluation of individual agencies can be dealt with. The report, 
therefore, focuses on the need for and the specifics of a general framework to bring 
consistency and more flexibility to the system and the process. It sets up a framework that 
can lead to specific evaluation of individual agencies. 4 
The report outlines a number of structural adjustments needed to the agency system and 
makes a strong case for redefined statutory powers to implement these changes. It is 
apparent that the first major difficulty that agencies face is the lack of understanding and 
consensus on what they are, what is expected of them, the standards by which to judge them 
and the working relationship that should exist between them and the accountable Ministries. 
A serious hurdle for agencies to overcome is and has been the judicialization of their 
practice and procedures with the expectation that agencies will manage their affairs in a 
court-like fashion. Judicialization of agencies is not in the best interests of the public. The 
public requires an informal, expeditious, and flexible forum that is both cost effective and 
“fair” in its efforts to balance the public interest with individual interests. 


There has been no rationalization of the four cornerstones upon which a proper 
administrative agency system must rest. The four cornerstones of a properly functioning 
system are: 


e the coordination of agency performance 
® quality appointments and an open appointment process 
e a sound training regime for agency members 


e modern and adequate powers, structures, resources and support to ensure effective and 
efficient operation. 


The recommendations of this report deal with these cornerstones. The two overriding 
recommendations involve i) the creation of a central council, the Ontario Council for 
Administrative Agencies, to coordinate and pilot needed structural changes to the system and 
ii) passage of legislative amendments to the Statutory Powers Procedure Act to empower 
agencies to implement the recommended changes to structure and process. The amendments 


to the Act follow the Conclusion of the report. Meaningful changes to the system can occur 
in the areas of amalgamation or elimination of agencies, program evaluation, sunsetting, 
appointments, tenure, remuneration, training, a code of conduct, Memoranda of 
Understanding between agencies and ministries, the authority of the chair, public access and 
more flexibility in the review and rehearing process. 
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